Provided by BB&T Insurance Services, Inc., McGriff, Seibels & Williams, Inc., BB&T Insurance Services of California, Inc., and Precept Insurance Solutions, LLC

New York Paid Family Leave
Legislative Alert 38-2017 July 26, 2017
Overview
New York enacted a bill that will require employers to provide paid family leave benefits to eligible employees as part of the state’s
disability insurance program.
Paid family leave benefits will be phased in over a four-year period, beginning Jan. 1, 2018. When the law is fully implemented in 2021,
employees may be eligible for up to 12 weeks of paid family leave.
The paid family leave benefits will be funded through employee paycheck deductions. Employers are not responsible for contributing to
or funding paid family leave benefits.
Action Steps
New York employers, and employers with employees in New York, should review their existing family and medical leave policies. These
policies may need to be revised to comply with the new paid family leave program.
Also, employers will need to comply with the administrative task of deducting the appropriate amounts from employee paychecks to
fund paid family leave benefits. Further, employers should prepare for the potential costs related to employee absences during paid
family leaves.
Eligibility
An employee who works 20 hours or more per week is eligible for paid family leave benefits if the employee works for a covered
employer for 26 or more consecutive weeks. The revised proposed regulations (which have not been finalized) provide that a parttime employee (an employee who works fewer than 20 hours per week) is eligible for paid family leave if employed by a covered
employer for 175 days.
Covered employers include those that have one or more employees employed in New York on each of at least 30 days in any calendar year.
Paid Family Leave Benefits
When fully implemented in 2021, eligible employees may receive up to 12 weeks of paid family leave at 67 percent of their average
weekly wages. The amount of paid family leave benefits will be phased in as follows:

Date
Jan. 1, 2018
Jan 1. 2019
Jan. 1, 2020
Jan. 1, 2021

Maximum Benefit within 52-week Period
8 weeks
10 weeks
10 weeks
12 weeks

Paid Family Leave Benefit
50 percent of the employee’s average weekly wage
55 percent of the employee’s average weekly wage
60 percent of the employee’s average weekly wage
67 percent of the employee’s average weekly wage

An employee’s paid family leave benefits are also capped at the state average weekly wage. For example, effective Jan. 1, 2018, eligible
employees may receive up to 50 percent of their average weekly wage during family leave, not to exceed 50 percent of the state
average weekly wage. When an employee is eligible for paid family leave, there is no waiting period before he or she is eligible to receive
paid family leave benefits.
In addition, the New York Department of Financial Services (NYDFS) has discretion in delaying the increases to family leave benefits if
there are concerns about the stability of the program or potential negative effects on the economy.
Funding for Paid Family Leave
The paid family leave benefit will be funded entirely through employee payroll deductions. No employer is required to contribute to or
fund the paid family leave benefit.
The NYDFS has set the 2018 employee contribution rate for paid family leave benefits. The employee contribution rate for coverage
beginning Jan. 1, 2018, is 0.126 percent of an employee's weekly wage, not to exceed the statewide average weekly wage (currently,
$1,305.92). This percentage will be updated by the NYDFS annually, on Sept. 1 of each year. The proposed regulations provide that,
although not required to do so, employers may begin collecting employee contributions July 1, 2017 (for the 2018 benefit year).
Waiver of Paid Family Leave
If an employee will not be eligible for paid family leave because he or she will not work 26 consecutive weeks (for employees who work
20 or more hours per week) or 175 days in a 52-week period (for employees who work fewer than 20 hours per week), the revised
proposed regulations allow the employee to file a waiver of family leave benefits.
If a waiver is filed, the employee is exempt from making paid family leave contributions during his or her employment. If employment
circumstances change so that the employee would be eligible for paid family leave, the waiver will be automatically revoked. If an
employee does not file a waiver, he or she will be obligated to make paid family leave contributions during employment.
Family Leave Use
An employee may receive paid family leave benefits for any period of “family leave,” defined as:




Leave to participate in providing care, including physical or psychological care, to a family member with a serious health
condition;
Leave to bond with the employee’s child during the first 12 months after the child’s birth or after the placement of the child for
adoption or foster care with the employee; or
Leave taken because of any qualifying exigency as interpreted under the federal Family and Medical Leave Act (FMLA) arising
out of the fact that the spouse, domestic partner, child or parent of the employee is on active duty (or has been notified of an
impending call or order to active duty) in the U.S. Armed Forces.

For purposes of family leave, “family member” is defined as a child, parent, grandparent, grandchild, spouse or domestic partner. The
definition of a “serious health condition” is similar to the definition under the FMLA.
If there are two employees of the same employer that are eligible for leave for the same family member, an employer may implement
rules to limit employees from receiving paid family leave benefits at the same time. For example, an employer may restrict spouses
(who both work for the employer) from taking family leave at the same time to care for their child.
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Intermittent Leave
Paid family leave benefits may be received on an intermittent basis (less than a full workweek), in increments of one full day (that is,
one-fifth of the weekly benefit). The revised proposed regulations provide specific employee notice requirements for use of intermittent
leave, as described below.
Employee Notice and Certification
When the need for family leave is foreseeable, an employee may be required to provide his or her employer with 30 days’ advance
notice of the intention to take family leave. If the need for leave is not foreseeable, the employee must provide notice as soon as
practicable.
Under the revised proposed regulations, an employee who uses paid family leave on an intermittent basis is required to provide the
employer with notice as soon as practicable before each day of intermittent leave.
In addition, the revised proposed regulations provide that an employee must notify the employer of the specific qualifying event (type
of family leave use) and the anticipated timing and duration of the leave. An employee may be required to provide medical certification
completed by a health care provider to support the need for family leave. Under the revised proposed regulations, medical certification
can be required to include:





The name, address, telephone number, email address (if available), license number and state of license of the health care
provider, and the type of medical practice/specialization;
Approximate date that the serious health condition began, and its probable duration;
Certification regarding the patient’s health condition that paid family leave is being requested for (certification must be
sufficient to support the need for leave); and
An estimate of the frequency and duration of the leave required to care for the family member, including whether the need is
continuous or intermittent.

This Compliance Bulletin is not intended to be exhaustive nor should any discussion or opinions be construed as legal advice. Readers should contact legal counsel for legal advice. Design ©2016-2017 Zywave, Inc. All rights reserved.
The information provided should not be considered tax or legal advice. Please consult with your individual tax advisor and/or attorney regarding your individual circumstances. Insurance products are offered by BB&T
Insurance Services, Inc., BB&T Insurance Services of California, Inc., F.B.P. Insurance Services, LLC, DBA Precept Insurance Solutions, LLC, and DBA as Proview Advanced Administrators, LLC, and McGriff, Seibels & Williams,
Inc., all subsidiaries of BB&T Insurance Holdings, Inc. BB&T Insurance Services, Inc., CA Lic #0C64544; BB&T Insurance Services of California, Inc., CA Lic #0619252; F.B.P. Insurance Services, LLC, CA Lic #0747466; McGriff,
Seibels & Williams, Inc., CA Lic #0E83682.
© 2017, Branch Banking and Trust Company. All rights reserved.

Insurance.BBT.com
Page 3

